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Homes for Scotland welcomes the opportunity to comment on the proposed Developer Contributions Framework Supplementary Guidance document.
1. Do you have any comments to make on Sections 1 - 3 of the Developer Contributions Framework SG (P.1-12)?

Implementation of the Guidance
Homes for Scotland notes that financial appraisals and viability assessments will already have been prepared for sites that are already going through the planning application process (either with a PAN submitted and in the process of undertaking consultation, or with the application actually submitted) or for sites that are yet to enter the planning system in East Lothian.  These appraisals / assessments will have been based on certain assumptions on the levels of planning gain expected.  If changes are then made overnight by introducing this policy and increasing planning gain costs, viability will be affected, which will have an adverse effect on allocated sites and thus the Council’s development strategy.  There must be a transition from approval to operation of the guidance so that developers have sufficient time to include updated costs in financial appraisals.  It cannot simply be applied half way though the consideration of a planning application, for example.

We suggest that perhaps the guidance should only become effective after the approval of Scottish ministers, only in respect of sites not already within the planning system (i.e. if a PAN or planning application have been submitted before or at that point then the updated costs do not apply).
Reserving Capacity for Allocated Sites
Homes for Scotland is concerned at the proposal in Paragraph 1.22 (page 5) to reserve infrastructure capacity for allocated sites which may end up in an undesirable situation whereby development is stalled in waiting for infrastructure solutions to be found and agreed (as experienced recently in Winchburgh, West Lothian).  We welcome the potential to front fund infrastructure which is referenced. However, there are likely to be cases where sites will stall or not come forward at all.  This will be more of an issue the further into the LDP period we go.  If there is no reasonable prospect of the allocated site coming forward within the LDP period, then capacity should not be reserved for it.  This is particularly relevant in circumstances where the Council is not maintaining a 5-year effective housing land supply.

Viability
Homes for Scotland welcomes the clarity provided in paragraph 1.24 on development viability given that land values vary significantly across East Lothian and not all locations can sustain significant planning obligation costs. It is important that development viability is respected and the contribution of development of an allocated site to the Council’s wider development strategy is properly recognised when weighing up viability cases.
Table 1
This table implies that all development of 5 or more homes will automatically be required to make contributions. We consider this to be the wrong starting point for the guidance. In line with the tests in paragraph 14 of Circular 3/2012 Planning Obligations and Good Neighbour Agreements, the starting point should always be the consideration of whether there is capacity within the existing infrastructure to accommodate the proposed development, not the assumption that all development will be required to contribute.  If mitigation is not necessary to accommodate the development, then no contributions towards that nature of intervention should be sought.  We suggest that the table and supporting text are amended to be clear on this, and to ensure contributions are sought in line with the tests of the circular. 
Health & Social Care
Homes for Scotland was under the impression, from meeting with East Lothian Council officers, that health and social care contributions would only be sought at the new community at Blindwells. This should be more explicitly set out in the relevant bullet point in paragraph 1.25 on page 6.
Table 1 states that contribution towards health and social care facilities are applicable for residential development of 5 and more homes.  This implies that all development of 5 or more homes will be required to contribute towards health and social care interventions.  The table does not make it clear that these contributions will only apply within the new settlement at Blindwells, and of course, only when they are necessary (in line with the tests of the circular).
Irrespective of the restriction on health and social care contributions to Blindwells, we reiterate that we do not agree with the principle of charging the home building industry for the provision of healthcare facilities.

The NHS as an organisation is funded through central government and the burden should not be placed on the development industry to cover any funding shortfall that may hinder the provision of primary healthcare facilities.  Primary healthcare provision should not be for the council to provide for, and it certainly should not be fore developer contributions to meet the cost of any necessary facilities.  Most GP surgeries act as businesses, and developers should not be expected to supplement other businesses. The positive effect on health and wellbeing that the delivery of more homes brings should be recognised, and supported.
2. Do you have any comments to make on the Transportation Contribution Zones section of the Developer Contributions Framework SG (P.13-31)?

Homes for Scotland requests that detail is added within the guidance to explicitly state what interventions are necessary, and why these are necessary. The draft guidance currently moves straight into maps and costs without any explanation. We acknowledge that some of this is provided within the Technical Note, however the key points should be outlined in the guidance itself for clarity. Circular 6/2013 Development Planning (paragraph 139) states that supplementary guidance should contain exact levels of contributions or methodologies for their calculation. The draft guidance itself has indicative costs however does not provide a full explanation. This is left to the Technical Note. We suggest that further detail is added to the guidance to be more transparent. 
Strategic Road and Rail Contributions
Homes for Scotland maintains its objection to the principle of the inclusion of contributions towards rail improvements within the guidance. Network Rail is funded by central government through Transport Scotland and it is therefore not for the local authority to be burdened with improvements to Network Rail infrastructure either itself, or through seeking developer contributions towards these costs. The increase in passengers over time as a result of increased home building in East Lothian will increase the revenue to the franchisee, and it is for Network Rail to seek any necessary remuneration from the operator to account for this and to increase the investment back into the network to cover any necessary improvements.

We query the Rail Network Contribution Zones map on page 16 and seek further clarity on the background to these – how are they formed? Is it based on distance from a station? This is not immediately clear, with some areas covered in the map which are not in close proximity to a station at all.
The guidance does not explain how contributions for strategic road and rail interventions will be handled or processed. This is referenced in the Technical Note but not in the actual guidance. We suggest this is explicitly detailed within the guidance.

We note that the Scottish Government’s letter to City of Edinburgh Council of 2nd March 2018 regarding Planning Obligations stated:

“Transport Scotland cannot support the wording in relation to the delivery of infrastructure on page 8 and 13; “The Council will transfer any monies collected towards actions on the trunk road network to Transport Scotland once the relevant project is confirmed”. This statement was included in response to previous comments which noted that it was inaccurate to state that funding for some schemes would ‘come from the Cross-Boundary Study’. The detailed design for grade separation of Sheriffhall is on-going, meaning a cost profile is not currently available. It is therefore not possible to determine a delivery and funding mechanism, or timetable, for this project, meaning the above statement is premature and should be removed.”

The supporting East Lothian Technical Note 14 (p51) states:

“Since 2016 publication of DCF, the Council has had further meetings with Network Rail and Transport Scotland regarding gathering contributions towards Old Craighall and the Rail Package. For the Rail Package, developer contributions will be gathered through Section 75 agreements and transferred to Network Rail when a project to deliver to platform improvements is confirmed. With Old Craighall, contributions will also be gathered through Section 75 Agreements and will then be transferred to the party who undertakes the works, when that is confirmed.”

Paragraph 2.7 on page 5 of Technical Note 14 is similar in respect of strategic transport. Given that detailed design work for Old Craighall and rail improvements have not yet been done, then there is no cost profile, and no delivery or funding mechanism or timetable for these projects. We therefore suggest these statements are also premature and query the legitimacy of seeking contributions towards these rail project. None of them are committed by Network Rail, there is no detailed design work, no timetable for delivery and no identified deliverer.  We question how East Lothian Council will enforce that a third party spends the money as intended? This is further evidence to support the removal of these contributions. 
Segregated Active Travel Corridors
Homes for Scotland considers that a mechanism should be included within the guidance to allow offsetting contributions against works undertaken on site. Where a developer provides the land and/or completes the required works on site, there should be a credit element to account for the significant savings that the authority will make in this circumstance.  The authority will not have to procure the land, carry out building works or seek consents etc.  Without this offsetting, developers are paying twice – once through providing the land and carrying out the works, and again through payment of a developer obligation towards segregated active travel corridors. This will be an issue on a number of sites in East Lothian.  

3. Do you have any comments to make on the Local and Areas Based Contribution Zones section of the Developer Contributions Framework SG (P.32-56)?

Homes for Scotland considers that this section should include more up-front clarity on the fact that actual contributions will be based on up to date capacity assessments.
Schools contributions are not well explained in this document as all of the detail is in the Technical Note – it would be useful to have more clarity within the actual guidance.

We note that the information contained within the Technical Note on school rolls is useful, but it is limited. We require more detail, for example – it does not state what the 2018 school rolls were which would be useful in terms of providing a baseline.

Another issue is the scale of additional capacity that the Council is expecting a contribution for.  As an example, in Dunbar, at John Muir School, the established peak is 509 pupils. The LDP peak roll is 527 pupils, which is a difference of 18 pupils – but the guidance seeks almost £1M from new development as a share of the 450sqm of new space required. We consider this to be excessive for what is a small impact. Also, if the school will have 20 classes to accommodate 527 pupils and the capacity would be circa 570 pupils – it is clear that the Council is benefitting from the spare 43 places. We therefore query who should pay for that because it is not related directly to development impact? We do not consider this should be the responsibility of the development industry.
We note that the guidance explicitly states in paragraph 4.11 that capacity increase must be provided in appropriate units (i.e. the provision of single classroom). However, if the capacity is only exceeded by say 5 spaces, and a classroom has minimum 25 spaces, then an entire classroom does not reasonably relate in scale and kind to the impact of the proposal (a required test of Circular 3/2012). 
The guidance also states that the infrastructure must be provided in a permanent form to satisfy the peak demand.  Therefore, if there is a temporary breach of school capacity (say 8 pupils) for a two-year period, but then the roll falls below capacity, it seems that a permanent single class extension will still be required, even though it may well be sitting empty after the peak has passed. We consider that the contribution and resultant intervention must be proportionate to the impact of new development on that infrastructure. 
Homes for Scotland understands that if site programming changes, this will result in changes to peak years and may result in tipping over into the requirement for an intervention, or a more significant intervention. However, the detail of these changes is not clear in the guidance at all. We request further clarity here and the provision of an explanation.
We request further information on the Council’s calculation of the Primary 1 intakes within its methodology, and we suggest that the calculations of education accommodation requirements may be too high as a result of these if they are set too high.  The forecasting of P1 intakes are critical to the education infrastructure methodology, and as such should be transparent and in line with the tests of Circular 3/2012.  It is not possible to accurately calculate the forecasting based on the existing methodology provided, therefore further clarification is required to ensure it meets the Circular tests and contributions being sought fairly relate in scale and kind to the proposed development.
4. Do you have any comments to make on the Developer Contribution Protocol section of the Developer Contributions Framework SG (P.57-64)?

Homes for Scotland considers that this section would be better placed earlier in the Guidance document, before the inclusion of some of the maps and costings.  We suggest this could be moved to page 13 with the contribution zones following on from this section. This would add clarity as it currently appears to be wedged in between sections of contribution zones.

We suggest that Paragraph 4.1a is clarified and wording added to ensure that it is in line with Circular 3/2012 Planning Obligations and Good Neighbour Agreements. The current wording suggests that a policy requirement is sufficient justification to require a developer contribution. The wording should reflect that the obligation must meet the tests set out in Paragraph 14 of the Circular – that the obligation is necessary, that it serves a planning purpose, that it relates to the proposed development, that it fairly and reasonably relates in scale and kind to the proposed development, and that it is reasonable in all other respects. There must be a need for the obligation which depends on whether there is capacity in relation to that piece of infrastructure (school, road etc) to accommodate the proposed development, and this is on a case by case basis.

We support the inclusion of text relating to the repayment of unused contributions to the developer and suggest that the timescales for this are proportionate.  We suggest that this timescale could be ten years from first payment, rather than the last payment as currently suggested in the proposed guidance. 
5. Do you have any comments to make on Technical Note 14: Developer Contributions Framework and the evidence base for the Developer Contributions Framework SG?

Homes for Scotland supports the publication of Technical Note 14: Developer Contributions Framework in support of the draft guidance.

However, we consider that it is not particularly clear or explicit as to the exact methodology of how contributions are actually calculated. Whilst we welcome the supporting Technical Note 14, this does not provide sufficient detail as to where the transport costs and school build costs actually come from, for example. We request further detail on this, and detail on how these costs are proportionately shared.  Paragraph35 of Circular 3/2012 requires that where “planning authorities propose to rely on standard charges and formulae, they should include these in supplementary guidance along with information on how standard charges have been calculated, how monies will be held, how they will be used and, if applicable, how they will be returned to the developer.” There is therefore the requirement to include detail on the background methodology. It appears that this layer of the evidence base is missing.
We also suggest that the 2017/18 census roll is added to the evidence base, and the inclusion of the working capacity for each school.  The evidence base could also benefit from the inclusion of a table showing the planning and working capacity of each school relative to the number of classes (as has been provided by City of Edinburgh Council for its guidance, and which is considered to be a useful additional source of information).
6. Should you wish to provide any additional or general comments on the Developer Contributions Framework Supplementary Guidance, please use the space below. You may also upload any files you wish to include as supporting documents to your response/s.

Homes for Scotland refers to the letter from Scottish Government to Fife Council in relation to its Supplementary Guidance on Planning Obligations in March this year in which it requires the authority to prepare new guidance following statutory procedures, and for “information regarding the approach taken (the justification and methodology) for the developer contributions zones to be made available as part of the consultation process”.  The letter also reiterates the need to consider the tests of Circular 3/2012. Whilst we acknowledge and support the publication of Technical Note 14 in support off this draft guidance, we consider that the note does not go far enough to provide all the necessary detail required to fully scrutinise the draft guidance. We request that this detail is provided, as outlined above.
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